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In Confidence 

Office of the Minister of Education 

Cabinet 

Education and Training Bill – Supplementary Order Paper (Physical Restraint): 
Approval for Release 

Proposal 

1 I propose that the Supplementary Order Paper (SOP) to the Education and 
Training Bill (the Bill) be approved for release. 

Policy 

2 The Bill replaces the Education Act 1989, which was amended in 2017 to 
create a new legal framework for the use of physical restraint in registered 
schools. 

3 Under the Bill, the framework was revised to provide for a more permissive 
approach based on the use of “physical force”. 

4 The SOP amends the Bill to: 

4.1 restore the provisions relating to “physical restraint” in a way that can 
be more easily understood and applied in practice; and 

4.2 make associated changes to new sections 96 and 97 to ensure 
appropriate coverage of requirements regarding consultation and Rule 
and guideline content (CAB-20-MIN 0333). 

5 The SOP, compared with the current provisions in the Education and Training 
Bill, reverts from “physical force” terminology to “physical restraint”. The SOP 
reverts from the permissive framing (of "may” use physical force “only if”) to 
restrictive (“must not” use physical restraint “unless”). 

6 The conditions for the use of restraint are more closely based on those in the 
Bill including a shift from “imminent risk” to “imminent harm”. “Harm” is defined 
as “harm to the health, safety or wellbeing of the student or another person, 
including any significant emotional distress suffered by the student or the other 
person”. 

7 The SOP requires authorised staff members to be trained. Physical restraint is 
now specified as being “against the student’s will”. Parents, whānau and 
caregivers, and Māori children, have now been stipulated in the consultation 
requirements relating to the guidelines and rules in clauses 96 and 97. 
Additional detail about what the guidelines must cover is listed in clause 97. 

8 Legislative action is required. In order for the policies set out in paragraph 3 
above to have legal effect, changes must be made to the Bill. 

9 The Bill holds priority two, must be passed in the year, on the 2020 Legislation 
Programme. 
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Regulatory impact analysis 

10 The Ministry of Education produced a regulatory impact statement, “Improving 
the Workability of the Physical Restraint Legislative Framework”, as part of the 
policy development process leading to the introduction of the Bill. 

Compliance 

11 The SOP complies with: 

11.1 the principles of the Treaty of Waitangi; 

11.2 the rights and freedoms contained in the New Zealand Bill of Rights Act 
1990 and the Human Rights Act 1993; 

11.3 the principles and guidelines set out in the Privacy Act 1993; 

11.4 relevant international standards and obligations; and 

11.5 the Legislation Guidelines (2018 Edition). 

12 A Supplementary Disclosure Statement is not required for the SOP. 

Sector Feedback 

13 The following groups have provided feedback on the draft SOP: Teaching 
Council of Aotearoa New Zealand, the New Zealand Educational Institute 
(NZEI), Secondary Principals’ Association (SPANZ), Post Primary Teachers 
Association (PPTA), New Zealand Principals’ Federation (NZPF), New Zealand 
School Trustees’ Association, the Special Education Principals’ Association of 
New Zealand (SEPANZ), Te Akatea Principals’ Association, Disabled Persons’ 
Assembly, the Office of the Children’s Commissioner, the Human 
Rights/Disability Commissioner, the IHC, Autism NZ, Deaf Aotearoa, Blind 
Citizens NZ, and VIPS – Equity in Education. The NZ Pasifika Principals’ 
Association were contacted but did not provide comment. 

14 Overall, the disability sector, the Children’s Commissioner and the Disability 
Commissioner support the change back to the use of “physical restraint”, whilst 
the education sector responses are mixed. NZEI, SEPANZ and  NZSTA 
support “physical restraint” whilst the Teaching Council would prefer to use 
“physical force” and SPANZ and the PPTA would prefer the use of “physical 
intervention”. The definition of “harm” is largely supported by the teaching 
unions and representatives, whilst the disability community, Children’s 
Commissioner and Disability Commissioner have expressed concern at the 
inclusion of “emotional distress”. 

15 The Teaching Council has commented that it “agrees with the proposed 
changes. However, the Council remains concerned that the language of 
‘physical restraint’ rather than ‘physical force’, and the framing of section 95 as 
what a teacher “must not do”, rather than the framing in the Bill of “may use”, 
may create a barrier to communicating the shift that the law change is seeking 
to achieve. The Councilwill continue to monitor the impact of the legislation on 
teacher understanding and practice. The Council notes that its preference 
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would have been to be allowed to consult with our key stakeholders and 
teachers before finalisation of the SOP”. 

16 In response to concerns raised by the disability community that emotional 
distress opens up the possibility of the use of restraint in inappropriate 
circumstances, the SOP has been amended to add a new paragraph to clause 
97(2) (things the guidelines must include) that reads: “best practice examples 
of how to assess significant emotional distress”. 

17 The organisations contacted supported broadening the coverage of the 
guidelines, with the exception of NZPF. However, there were suggestions to 
change some of the wording. The Teaching Council, VIPS – Equity in 
Education, SEPANZ and Autism NZ raised concerns about the term “behaviour 
management”. In response, clause 97(2) has been amended to require that 
the guidelines must include, examples of best practice in understanding 
behaviour and responding safely (instead of the current “other examples of 
best practice in behaviour management”). 

18 In response to concerns raised by IHC, clause 97(2)(a) has been amended to 
require that the guidelines must include best practice examples of “how to 
safely use physical restraint”. This removes any suggestion that it is best 
practice to use physical restraint and focuses on its safe use. 

19 There was broad support for the proposed additional consultation 
requirements, although some groups asked that some of these be made more 
specific. In response to concerns raised by Special Education Principals’ 
Association of New Zealand (SEPANZ) that the Secretary should be required 
to consult children with disabilities, I have amended clause 96(3)(a) and clause 
97(3)(a) by replacing “those with learning support needs” with “those with 
disabilities and learning support needs”. This will result in the Secretary being 
required to make reasonable efforts to consult with children and young people, 
in particular those who are Māori and those with disabilities and learning 
support needs. 

Binding on the Crown 

20 The amendments to the Bill that are being made through the SOP will be 
binding on the Crown. 

Creating new agencies or amending law relating to existing agencies 

21 Non applicable. 

Allocation of decision making powers 

22 Non applicable. 

Associated regulations 

23 Non applicable. 

Other instruments 

24 The SOP amends new section 96 of the Bill, which re-enacts section 139AD of 
the Education Act 1989. Under section 139AD, the Secretary for Education 
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must make rules setting out the practice and procedures governing the use of 
physical restraint in registered schools. The rules are disallowable instruments 
for the purposes of the Legislation Act 2012. New section 96 of the Bill 
maintains this status. 

 
25 The reason for the rules being a disallowable instrument was set out in the 

Explanatory Note to the 2016 SOP establishing the physical restraint legal 
framework. 

 
Definition of Minister/department 

 
26 Non applicable. 

 
Commencement of legislation 

 
27 The majority of the Bill, including the amendments made through the SOP, will 

come into force on the day after the date of Royal assent. 
 

Parliamentary stages 
 
28 The Bill’s Second Reading occurred on 24 June 2020. 

 
29 The Bill is scheduled to progress through its remaining stages under urgency 

during the Parliamentary sitting week commencing 21 July 2020. 
 
Recommendations 

 

30 The Minister of Education recommends that Cabinet: 
 

1 note that the Education and Training Bill holds priority two, must be 
passed in the year, on the 2020 Legislation Programme 

 

2 note that the Education and Training Bill revised the current legal 
framework for the use of physical restraint in registered schools to 
provide for a more permissive approach based on the use of “physical 
force” 

 
3 note that the Supplementary Order Paper will amend the Education and 

Training Bill to: 
 

3.1 restore the provisions relating to “physical restraint” in a way that 
can be more easily understood and applied in practice; and 

 
3.2 make associated changes to new sections 96 and 97 to ensure 

appropriate coverage of requirements regarding consultation and 
Rule and guideline content 

 
4 note that in response to issues raised by the sector on the 

Supplementary Order Paper, further changes have been made 
 

5 agree to: 
 

5.1 clause 97(2) (things the guidelines must include) including a new 
paragraph that reads: “best practice examples of how to assess 
significant emotional distress”; 
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5.2 clause 97(2) being amended to require that the guidelines must 
include examples of best practice in understanding behaviour and 
responding safely; 

 

 
5.4 clauses 96(3)(a) and 97(3)(a) being amended by replacing “those 

with learning support needs” with “those with disabilities and 
learning support needs” 

 
6 approve the Supplementary Order Paper for release; and 

 
7 note that the Education and Training Bill is scheduled to progress 

through its remaining stages during the Parliamentary sitting week 
commencing 21 July 2020. 

 
 
 
 

Authorised for lodgement 

Hon Chris Hipkins 

Minister of Education 
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Cabinet 

I N C O N F I D E N C E  
CAB-20-MIN-0333 

 

 

Minute of Decision 

This document contains information for the New Zealand Cabinet. It must be treated in confidence and 
handled in accordance with any security classification, or other endorsement. The information can only be 
released, including under the Official Information Act 1982, by persons with the appropriate authority. 

 

 

Additional Item: Legal Framework for the Use of 'Physical Restraint' in 
Schools 

 
Portfolio Education 

 

 

On 6 July 2020, Cabinet: 

 

1 noted that the Education and Training Bill amends the current legal framework for the use 

of “physical restraint” in schools, to provide for a more permissive approach based on the 

use of “physical force”; 
 

2 noted that concerns have been raised by the disability community about this shift in 

approach, including but not limited to the use of the term ‘force’; 
 

3 authorised the Minister of Education to issue drafting instructions for a Supplementary 

Order Paper to restore the provisions relating to “physical restraint” in a way that can be 

more easily understood and applied in practice, and make associated changes to sections 96 

and 97 of the Education and Training Bill to ensure appropriate coverage of requirements 

regarding consultation and guideline content; 
 

4 invited the Minister of Education to report back to Cabinet on 20 July 2020 to seek approval 

to release the Supplementary Order Paper. 

 

 

 

 

 
Michael Webster 

Secretary of the Cabinet 
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House of Representatives

Supplementary Order Paper

Tuesday, 21 July 2020

Education and Training Bill

Proposed amendments

Hon Chris Hipkins, in Committee, to move the following amendments:

Clauses 95 to 97
Replace clauses 95 to 97 (line 4 on page 96 to line 28 on page 97) with:

95 Limits on use of physical restraint at registered schools
(1) A teacher or authorised staff member at a registered school must not

physically restrain a student unless the conditions set out in sub-
section (2) are met.

(2) The conditions are that—
(a) the physical restraint is necessary to prevent imminent harm

to the student or another person; and
(b) the teacher or authorised staff member reasonably believes

that there is no other option available in the circumstances to
prevent the harm; and

(c) the physical restraint is reasonable and proportionate in the
circumstances.

(3) In subsection (2), harm means harm to the health, safety, or well-
being of the student or another person, including any significant
emotional distress suffered by the student or the other person.

(4) For the purposes of this section and sections 96 and 97,—
authorised staff member means an employee of a registered
school who is trained and authorised by the employer to use phys-
ical restraint in accordance with this section

No 0 PCO 21113-3/11.0
Drafted by Parliamentary Counsel

IN CONFIDENCE

Consultation draft 1
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physically restrain, in relation to a student, means to use physical
force to prevent, restrict, or subdue the movement of the student’s
body or part of the student’s body against the student’s will.

(5) Nothing in this section limits or affects section 94.

96 Rules on use of physical restraint at registered schools
(1) The Secretary must make rules prescribing the practice and proced-

ure to be followed by employers, principals, teachers, and author-
ised staff members relating to the use of physical restraint at regis-
tered schools.

(2) The rules must include—
(a) requirements to keep written records on the use of physical

restraint, including requirements to notify, monitor, and
report on the use of physical restraint; and

(b) a procedure for authorising staff members to use physical
restraint in accordance with section 95.

(3) When developing rules under this section, the Secretary must make
reasonable efforts to consult—
(a) children and young people, in particular those who are Māori

and those with disabilities or learning support needs:
(b) parents, whānau, and caregivers:
(c) national bodies representing the interests of—

(i) teachers:
(ii) principals:
(iii) governing bodies of schools:
(iv) parents:
(v) the disability community.

(4) Rules made under this section are a disallowable instrument, but not
a legislative instrument, for the purposes of the Legislation Act
2012 and must be presented to the House of Representatives under
section 41 of that Act.

97 Guidelines on use of physical restraint and behaviour
management at registered schools

(1) The Secretary must, by notice in the Gazette, issue guidelines on the
use of physical restraint and behaviour management at registered
schools.

(2) The guidelines must include—
(a) best practice examples of—

(i) how to use physical restraint safely; and

SOP No 0

Proposed amendments to
Education and Training Bill

2 Consultation draft
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(ii) how to assess significant emotional distress; and
(iii) understanding, and responding safely to, behaviour;

and
(b) a framework for decision making and problem solving to pre-

vent, de-escalate, and safely respond to disruptive or assaul-
tive behaviour; and

(c) advice on assessing behaviour escalation levels that precede
imminent harm to health, safety, or well-being.

(3) When developing guidelines under this section, the Secretary must
make reasonable efforts to consult—
(a) children and young people, in particular those who are Māori

and those with disabilities or learning support needs:
(b) parents, whānau, and caregivers:
(c) national bodies representing the interests of—

(i) teachers:
(ii) principals:
(iii) governing bodies of schools:
(iv) parents:
(v) the disability community.

(4) Employers, principals, teachers, and authorised staff members must
have regard to the guidelines.

Clause 203(g)
In clause 203(g), replace “physical force” (line 19 on page 149) with “physical
restraint”.

Explanatory note
This Supplementary Order Paper amends the Education and Training Bill (the Bill) to
replace clauses 95 to 97, which set out a framework regarding the use of physical
force by teachers and authorised staff members in relation to students attending regis-
tered schools, including—
• what constitutes physical force and when it may be used (clause 95); and
• a requirement for the Secretary for Education to develop and consult on rules

and guidelines relating to its use (clauses 96 and 97).
New clauses 95 to 97 amend the Bill so that it provides a framework regarding the use
of physical restraint in relation to students at registered schools, rather than physical
force. As with the current provisions in the Bill, the Secretary must develop (and con-
sult on) rules and guidelines in relation to the use of physical restraint, including
guidelines providing—

Proposed amendments to
Education and Training Bill SOP No 0

Consultation draft 3
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• best practice examples of how to use physical restraint, of how to assess sig-
nificant emotional distress, and of understanding, and to responding safely to,
behaviour:

• a framework for decision making and problem solving to prevent, de-escalate,
and safely respond to disruptive or assaultive behaviour:

• advice on assessing behaviour escalation levels that precede imminent harm to
health, safety, or well-being.

In light of these changes, clause 203(g) is consequentially amended to replace the ref-
erence to physical force with physical restraint in that provision.

Departmental disclosure statement
The Ministry of Education considers that a departmental disclosure statement is not
required to be prepared for this Supplementary Order Paper.

Regulatory impact statement
The Ministry of Education produced a regulatory impact statement on 31 October
2019 to help inform the new policy decisions taken by the Government relating to the
contents of this SOP.
A copy of this regulatory impact statement can be found at—
• https://education.govt.nz/assets/Documents/Ministry/Legislation/ETB/Improv-

ing-the-workability-of-the-physical-restraint-legislative-framewor....pdf
• http://www.treasury.govt.nz/publications/informationreleases/ris

SOP No 0

Proposed amendments to
Education and Training Bill

4 Consultation draft
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Cabinet 

Minute of Decision 

This document contains information for the New Zealand Cabinet. It must be treated in confidence and 
handled in accordance with any security classification, or other endorsement. The information can only be 
released, including under the Official Information Act 1982, by persons with the appropriate authority. 

Education and Training Bill: Supplementary Order Paper 

Portfolio Education 

On 20 July 2020, Cabinet: 

1 noted that the Education and Training Bill holds priority two, must be passed in the year, on 

the 2020 Legislation Programme; 

2 noted that the Education and Training Bill revises the current legal framework for the use of 

physical restraint in registered schools to provide for a more permissive approach based on 

the use of “physical force”; 

3 noted that on 6 July 2020, Cabinet: 

3.1 noted that the Education and Training Bill amends the current legal framework for 

the use of “physical restraint” in schools, to provide for a more permissive approach 

based on the use of “physical force”; 

3.2 noted that concerns have been raised by the disability community about this shift in 

approach, including but not limited to the use of the term “force”; 

3.3 authorised the Minister of Education to issue drafting instructions for a 

Supplementary Order Paper to restore the provisions relating to “physical restraint” 

in a way that can be more easily understood and applied in practice, and make 

associated changes to sections 96 and 97 of the Education and Training Bill to ensure 

appropriate coverage of requirements regarding consultation and guideline content; 

3.4 invited the Minister of Education to report back to Cabinet on 20 July 2020 to seek 

approval to release the Supplementary Order Paper; 

[CAB-20-MIN-0333] 

4 noted that the Supplementary Order Paper attached to the submission under 

CAB-20-SUB-0338 amends the Education and Training Bill to: 

4.1 restore the provisions relating to “physical restraint” in a way that can be more easily 

understood and applied in practice; and 

4.2 make associated changes to new sections 96 and 97 to ensure appropriate coverage 

of requirements regarding consultation and Rule and guideline content; 
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5 noted that, in response to issues raised by the sector on the draft Supplementary Order 

Paper, further changes have been made; 

6 agreed to: 

6.1 clause 97(2) (things the guidelines must include) including a new paragraph that 

reads: “best practice examples of how to assess significant emotional distress”; 

6.2 clause 97(2) being amended to require that the guidelines must include examples of 

best practice in understanding behaviour and responding safely; 

6.3 clause 97(2)(a) being amended to require that the guidelines must include best 

practice examples of “how to safely use physical restraint”; 

6.4 clauses 96(3)(a) and 97(3)(a) being amended by replacing “those with learning 

support needs” with “those with disabilities and learning support needs” 

7 approved for release the Supplementary Order Paper to the Education and Training Bill 

[PCO 21113-3/11.0]; 

8 noted that the Education and Training Bill is scheduled to progress through its remaining 

stages during the Parliamentary sitting week commencing 21 July 2020. 

Michael Webster 

Secretary of the Cabinet 

Proa
cti

ve
ly 

Rele
as

ed
 by

 th
e M

ini
ste

r o
f E

du
ca

tio
n




