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The purpose of this briefing note is to update you on the charter school contract termination 
negotiations, and to inform you of our proposed draft charter school Mutual Termination 
Agreement (MTA), enclosed as Annex One. 

Pauline Cleaver 
Deputy Secretary (Acting) 
Early Learning and Student Achievement 

OIA 



Background 

1. In June 2018 you exercised the contractual right to terminate all remaining charter 
schools through the Termination for Minister's Convenience (TfMC) process. Under 
TfMC, the contracts will terminate on the schools' last days of Term 4, 2018. 

2. You also directed the Ministry to re-engage with sponsors to try to reach Termination by 
Mutual Agreement. It is also possible for both parties to mutually agree to terminate and 
this is only likely to be the case where the termination agreement would be more 
favourable than what would result through TfMC. 

3. We have been discussing termination with sponsors with the objective of reaching 
mutual agreement. To date, most discussions have proceeded favourably although in 
some cases sponsors have been more focused on what was required to have their State 
school applications approved. 

Comment and update on negotiations 

4. We are getting close to reaching terms for Termination by Mutual Agreement with some 
sponsors. We are working to ensure consistency across negotiations with different 
sponsors; however, we are adopting a case-by-case approach to negotiations which 
reflects the significant differences between sponsors and schools. 

5. There are thirteen charter school contracts to be terminated. Three contracts for 
unopened schools have already been terminated this year: Blue Light Senior Boys High 
(Round Four), Vanguard Military School Christchurch (Round Five), and City Senior 
School (Round Five). 

6. Some of the significant differences playing out in negotiations between remaining 
contracts are outlined below. 

Sponsors' expectations and engagement in the termination process 

7. There is a disparity in sponsors' expectations with respect to what is reasonable to 
include for consideration in potential settlement packages. Some sponsors are seeking 
proposals well outside of what is envisaged in the charter school contract and beyond 
what would be justifiable for public spending. We have developed negotiation strategies 
specific to each sponsor, and are adjusting these to attempt to reconcile these disparate 
expectations. 

8. We consider it likely that sponsors may escalate their concerns to you as a pressure 
tactic to maximise potential settlements. We recommend that you refer any such 
communication back to us to manage within the context of ongoing, sensitive 
negotiations. 

9. Sponsors are bound by confidentiality agreements, so we think it unlikely that sponsors 
will seek to go public with any concerns about the size or nature of potential settlements. 

1 O. In some cases sponsors do not seem to be prioritising negotiations. This was typically 
present for those that had deferred establishment decisions for State schools. We are 
making headway with most of these sponsors now that almost all establishment 
decisions are known. 

Sponsors' financial arrangements - scale and complexity 

11 . Other significant differences relate to the size of schools, their level of funding , and the 
complexity of some sponsors' financial management. 

12. You will be receiving advice this month from the Advisory Group on Charter Schools 
regarding 2017 charter school performance. As part of its assessment, the Advisory 



Group considered analysis of sponsors' finances, which included highlight some 
concerns. 

13. The Ministry is actively working through these financial concerns via the termination 
process. These processes are related because as part of termination discussions we 
require that all sponsors provide financial information before we can prepare draft 
proposals (with financial amounts) for parties to consider. 

Contracts with different term lengths remaining 

14. Two of the remaining charter school contracts are for unopened Round Five schools that 
were scheduled to open in 2019. Another is for a Round Four school that opened in 
2018.The other remaining charter school contracts (for Rounds One - Three) are at 
varying stages of the lifetime of their contracts, and some are approaching their final 
year (in 2019). 

15. For those contracts nearing the end of their term, the level of "committed costs" (i.e. what 
the Crown would pay sponsors for under TfMC) is fairly limited; in some cases, these 
obligations are near-zero once we factor in the transfer of liabilities (e.g. leases) to the 
newly established State schools that are set up to replace them. 

Status overview 

16. The table below provides a high-level status overview of our negotiations with sponsors, 
and the effective date of termination under TfMC for each school. 

Table 1: Negotiation status update 

Charter School 
Sponsor 

Vanguard Military 
School 
Advance Training 
Group 

South Auckland Middle 
School 
Villa Education Trust 

The Rise Up Academy 
Rise UP Trust 

Te Kura Hourua o 
Whangarei Terenga 
Paraoa 
He Puna Marama 

MTA Negotiation Status 

Round One (opened 201 4) 

s 9(2)(g) i OIA, s 9 2 (b ii OIA 

Termination 
date under 

TfMC 

7/12/2018 

7/12/201 8 

12/12/2018 

18/12/2018 



Charter School 
Sponsor 

Pacific Advance 
Senior School 
Pacific Peoples 
Advancement Trust 

Te Kura Maori o 
Waatea 
Manukau Urban Maori 
Authority 

Te Kapehu Wheto -
Teina 
He Puna Marama 

Middle School West 
Auckland 
Villa Education Trust 

Te Aratika Academy 
Te Aratika Charitable 
Trust 

Te Kopuku High 
Kia Ata Mai 
Educational Trust 

Te Rangihakahaka 
Centre for Science and 
Technology 
Te Rangihakahaka 
Company Ltd 

T0ranga Tangata Rite 
Te Runanga o 
Turanganui a Kiwa 

MT A Negotiation Status 

Round Four (opened 2018) 

Round Five (unopened - scheduled 2019) 

Termination 
date under 

TfMC 

17/12/2018 

14/12/2018 

20/12/2018 

7/12/2018 

14/12/2018 

11/12/2018 

14/12/2018 

13/12/2018 



C harter School 
Sponsor 

Waatea High 
Te Whare Wananga 0 
MUMA 

MT A Negotiation Status 

The Mutual Termination Agreement 

Termination 
date under 

TfMC 

s 9(2)(b )(ii) OIA 

6/12/2018 

s 9(2)(b)(ii) OIA 

17. We enclose a copy of a draft MTA (Annex One). We intend to send this out to sponsors 
shortly so that they have sufficient time to seek legal ,advice and provide feedback. 

18. An MTA is the contractual element of Termination by Mutual Agreement. It sets out the 
terms of the agreement, including any Crown payment. We do not expect this document 
to vary widely between schools. 

19. Finalised MTAs will be accompanied by a Disengagement Plan, which sets out the 
actions that parties are required to undertake (e.g1. , the assignment of leases, the 
transfer of student information) before Crown payments are released. This aspect of 
Termination by Mutual Agreement will be specific to each sponsor's circumstances and 
therefore will vary between schools. 

20. The annexed MTA has been prepared by Chapman Tripp (acting for the Ministry in this 
matter) in conjunction with the Ministry Partnership School I Kura Hourua Team, and 
was reviewed and approved by Legal Services. 

21. Some features of the MTA are set out below for your attention: 

• it supersedes the Notices of Termination you issued under TfMC, unless the 
Sponsor fails to meet the requirements set out under the Mutual Termination 
Agreement or the associated Disengagement Plan [clause 2.3] 

• the existing charter school contracts will continue to apply until the date of 
termination [clause 2.1(c),(d)J 

• it sets out the amount the Crown will pay when all activities set out in the 
Disengagement Plan have been carried out and that this amount may be varied 
(e.g. , if some activities in the Disengagement Plan are not carried out) [clause 5.1, 
5.2] 

• it prevents parties from pursuing legal action against one another in connection to 



- - - - - --- the-charter- school-contract or the-termination process (except claims involving
fraud) [clause 6] 

• it sets out that both parties agree that the terms and substance of the agreement 
be confidential, including the material provided for the purpose of negotiations 
[clause 4.2] 

• it requires the sponsor to identify and manage conflicts of interest [clause 2. 4] 

• it requires the sponsor to ensure accuracy and validate information provided, both 
with respect to the charter school and the newly established State school [clause 
3.1] 

Next steps 

22. We will continue to keep you updated on individual negotiations before we provide 
settlement packages for sponsors' consideration. As agreements are reached with 
individual sponsors, we will provide you with MTAs for your consideration and signature. 

23. There may be some sponsors for whom agreeable terms cannot be met, set out in an 
MTA and signed by both parties before the end of Term 4 2018. In these instances, 
TfMC will apply. We will continue to negotiate with all sponsors in good faith , and will 
keep you informed. 

Proactive Release 

24. This Briefing Note is not appropriate for public release in the proactive release schedule 
at the present time. Releasing it publicly would breach confidentiality agreements we 
have with sponsors, and be likely to impact negatively on the Crown's commercial 
negotiations. I recommend you agree not to proactively release it. 

Agree I Disagree 

Annexes 

Annex 1: Draft Mutual Termination Agreement 



Annex One: Draft Mutual Termination Agreement 

Termination Agreement 

relating to 

Partnership Schools / Kura Hourua 

The Minister of Education, acting in the name and 
on behalf of the Crown 

Minister 

and 

[The Sponsor] 

Sponsor 



This Agreement is made on 2018 

between ( 1) The Minister of Education, acting in the name and on behalf of 
the Crown (Minister) 

And (2) [The Sponsor] (6333247) (Sponsor) 

I ntrod ucti on 

A. The Minister, in the name and on behalf of the Crown,. entered into a contract dated 
10 July 2017 with the Sponsor for the operation, by the Sponsor, of a Partnership 
School/Kura_ Kourua_ .(the Existing Agreement) known as [The Charter SchooU 
(School). 

B. The Minister has given the Sponsor a Notice of Termination under the Existing 
Agreement. 

C. On 14 July 2018 the Minister approved an application to establish a State school 
under the Education Act 1989 in the place of the School (New School). 

D. Given the establishment of the New School, the parties have identified the things that 
need to be done in order to terminate the Existing Agreement and prepare the New 
School for opening and operation in an orderly and efficient manner. 

E. As contemplated by clause 25.5 of the Existing Agreement, and notwithstanding 
anything to the contrary contained in the Notice of Termination, the Minister and the 
Sponsor have mutually agreed to terminate the Existing Agreement on the terms and 
conditions of this Agreement. 

In consideration of the mutual covenants and agreements 
contained in this Agreement and other good and valuable 
consideration, receipt of which is hereby acknowledged, the parties 
agree as follows: 

Definitions and Interpretation 

Definitions 

lh this Agreement, unless the context otherwise requires, terms defined in the 
Existing Agreement (including in clause 35.1) have the same meaning, and: 

Agreement includes the Disengagement Plan; 

Claims means any cause of action, claim, complaint or right to bring proceedings, 
whether in court or any other forum or tribunal, except for any of those things that 
(based on reasonable grounds) involves an allegation of fraud, deception or the 
misappropriation of funds; 

Completion Date means the later of: 



(a) [insert date] 2019; and 

(b) the date on which the Sponsor has completed all of the things it is responsible 
for doing under the Disengagement Plan and all associated costs and 
expenses have been confirmed and paid (or otherwise fully provisioned for to 
the reasonable satisfaction of the Ministry) and all adjustments (if any) 
required to be made under clause 5.2 have been made; 

Disengagement Plan means a plan in, or substantially in, the form set out in the 
Annexure to this Agreement as provided for in clause 2.1 (e) and (f); 

Execution Date means the date on which the last of the Minister and the 
authorised representative/s of the Sponsor sign this Agreement; 

Existing Agreement has the meaning given to it in paragraph A of the Introduction 
to this Agreement; 

Ministry means the Ministry of Education; 

New School has the meaning given to it in paragraph C of the Introduction to this 
Agreement; 

Notice of Termination means the notice of terr:nination dated 15 May 2018 given 
by the Minister to the Sponsor under clause 25.2 of the Existing Agreement; 

Related Person means a company, entity or other organisation (including a trust) 
or person with a close association with the Sponsor or a person who controls or 
makes decisions for the Sponsor (whether that association is through ownership,, 
control or other tnfluence); 

School has the meaning given to it in paragraph A of the Introduction to this 
Agreement; 

Termination Date means tnidnight on [insert date] or such other date and time as 
may be agreed in writing by the Ministry (on behalf of the Minister) and the Sponsor; 

Termination Amount means, subject at all times to any adjustments made 
pursuant to clause 5.2, $[insert amoun~ (plus GST, tf any). 

Interpretation 

Conflict 

In this Agreement, unless the context otherwise requires, matters of interpretation 
provided for in the Existing Agreement (including in clause 35.2) apply equally to 
this Agreement. 

If there is a conflict between a provision in the Existing Agreement and a provision 
in this Agreement, the provision in (or referred to by reference in) this Agreement 
shall prevail. 



Termination of Existing Agreement and Disengagement Plan 

Termination of Existing Agreement 

(c) In consideration of the acknowledgements, agreements and undertakings 
made by each party under this Agreement, the parties agree that pursuant to 
clause 25.5 of the Existing Agreement the Existing Agreement is to tenninate 
on (and with effect from) the Termination Date. 

(d) This Agreement will be of no force or effect before the Execution Date. 

(~) Except as expressly provided for in this Agreement, this Agreement is without 
prejudice to the respective rights and obligatjons of each party JJnder the 
Existing Agreement, including the Minister's rights under, or otherwise arising 
from, the Notice of Termination. 

(f) During the period between the Execution Date and the Termination Date, and 
except as expressly varied by this Agreement, the parties agree that the 
Existing Agreement continues in force and nothing in this Agreement is to be 
treated as: 

(i) a waiver or suspension of any rights that the Minister or the Sponsor (as 
the case may be) has under the Existing Agreement; or 

(ii) an agreement by the Minister to vary, waive or suspend any of the 
Sponsor's obligations under the Existing Agreement. 

In each case, this includes in relation to events or circumstances that existed 
before, or that come into existence after, the Execution Date. 

(g) The parties acknowledge and agree that 

(i) the things set out in the Disengagement Plan are intended to facilitate 
the termination of the Existing Agreement in an orderly manner 
(including so as to avoid or reduce the Sponsor's Committed Costs) and 
the preparation for opening and operating the New School; 

(ii) the Disengagement Plan may be varied from time to time by agreement 
1n writing between the parties; and 

(iii) If the Disengagement Plan is not 1n its final form as at the Execution 
Date then the parties agree to co-operate with each other (each acting 
reasonably) to finalise and agree the plan as soon as reasonably 
practicable after the Execution Date. 

(h) Each party agrees to use (in the case of the Minister, this means procuring 
the Ministry to use) all reasonable endeavours to do, procure or enable the 
things that party is responsible for under the Disengagement Plan. 

Unconditional 

(i) Except as provided fori under clause 2.3, the termination effected by this 
Agreement is intended to be unconditional and irrevocable and cannot be 
cancelled after the Execution Date. 



(l) The Minister and the Sponsor agree that none of the termination related 
provisions contained in clauses 25.1 to 25.4 of the Existing Agreement apply 
to the termination effected by this Agreement. 

Notice of Termination 

(k) Subject to clause 2.3(b) below, each party acknowledges and agrees that the 
Notice of Termination shall cease to be of any further force or effect and shall 
be deemed to have been withdrawn by the Minister. 

(I) If: 

(i) the Minister gives a notice under clause 2.3(c); and 

(ii) the Date of Termination under (and as defined in) the Notice of 
Termination has not yet occurred, 

then the Minister may reinstate the Notice of Termination and complete the 
termination in accordance with the Notice of Termination, as if this Agreement 
had never existed and, in those circumstances, the other provisions of this 
Agreement shall cease to have any further force or .effect. 

(n:i) If the Minister considers, acting reasonably, that: 

(i) the Sponsor has failed to do, procure or enable the things it ls 
responsible for under the Disengagement Plan or fails to perform or 
comply with its obligations under this Agreement, in any case, ln a 
material respect; or 

(ii) circumstances exist that indicate that the Sponsor: 

(A) does not intend to perform or comply with its obligations under this 
Agreement.in a material respect; 

(B) does not intend to do, procure or enable the things it is responsible 
for under the Disengagement Plan in a material respect; or 

{C) will not be able to so do, procure, enable, perform, or comply with, 

and in any such case (and before the Minister shall be entitled to give notice 
for the purposes of clause 2.3(b)(i)): 

(iii) the Minister has given the Sponsor notice in writing of that failure or 
those circumstances and, if the Ministry considers (acting reasonably) 
that the failure is, or those circumstances are, capable of being 
remedied promptly then: 

(A) the Minister has also provided the Sponsor a specified period 
{which must be reasonable in the circumstances) for the 
Sponsor to take appropriate remedial action (including as may 
be specified in the Minister's notice); and 

(B) the Sponsor has failed to take appropriate remedial action 
within the period specified; and 



(iv) the Ministry has determined (acting reasonably) that the matter is not 
capable of being addressed to the reasonable satisfaction of the 
Minister by an adjustment being made to the Termination Amount (in 
the manner described in clause 5.2). 

Conflicts of Interest 

The Sponsor agrees and undertakes that it will: 

(r1) actively identify and effectively manage all actual, potential or perceived 
conflicts of interest that may exist or arise in relation to anything connected 
with the termination of the Existing Agreement and/or the establishment of, or 
preparation for the opening and operating of, the New School; and 

(o) upon request by the Ministry, demonstrate that all material conflicts of interest 
have been ( or will be promptly) identified and effectively managed to ensure 
independence, fairness and impartiality, especially when a Related Person is 
involved with that thing. 

Representations and Reliance 

Representations 

(p) Prior to the Execution Date: 

(1) the Sponsor and its representatives have provided the Ministry 
(including for receipt on behalf of the Minister) various information 
regarding the activities of the Sponsor (and other entitjes, individuals or 
organisations involved in the operation of the School) relating to the 
Existing Agreement and the School; and 

(ii) the Sponsor and other entities, individuals or organisations {ih its or 
their capacity as the applicant to establish the New School) have 
provided the Ministry (including for receipt on behalf of the Minister) 
various information regarding the establishment of, and the opening and 
operating of, the New School. 

(q) The Sponsor represents and confirms to the Minister that: 

(i) to the best of the Sponsor's knowledge and belief (having made diligent 
enquiry): 

(A) all material information (including all financial information and 
documents) provided to the Ministry at any time before this 
Agreement is signed by the Minister was, and on the Execution 
Date will remain, complete and accurate in all material 
respects; and 

(8) as regards the affairs and operation of the School, the Sponsor 
has made all filings and made all payments that are due and 
required to be paid, and has fully provisioned for all payments 
that may be due or required to be paid in the future, in order for 
the Sponsor (as regards the School and its operations, 
including on account of the employment of staff) to comply with 



.Reliance 

its tax and other equivalent obligations (including, without 
limitation, on account of GST, PAYE and ACC levies); 

(ii) the Sponsor has the power (and has taken all necessary action and 
obtained all consents and approvals) to enter into and perform its 
obligations under this Agreement and to do the things expressly 
contemplated by this Agreement; 

(iii) once signed by the Sponsor, this Agreement will constitute its valid and 
binding obligations, subject to applicable bankruptcy, reorganisation, 
insolvency, moratorium or similar laws affecting creditors' rights 
generally and subject to the availability of equitable remedies . 

The Sponsor acknowledges that, except for the representation expressly provided 
under clause Error! Reference source not found. in favour of the Minister by the 
Sponsor, each party has made its own enquiries and investigations in relation to the 
facts, matters and circumstances relevant to the termination of the Existing 
Agreement and, in determining to enter into this Agreement, has relied solely on its 
own judgment and not relied on any other representations of any other person. 

Survival and information 

Survival 

Notwithstanding clause 34 .. 15 (Survtval) of the Existing Agreement, no further rights, 
obligations or liabilities will arise under the Existing Agreement for the Sponsor or 
the Minister after the Termination Date, and no terms of the Existing Agreement will 
survive termination, except for: 

(r) clause 18 (Records and reporting) provided that the Ministry will not require 
any further regular reporting under the Existing Agreement after the 
Termination Date and if the Ministry does make a specific request for 
particular information after the Termination Date it will reimburse the 
reasonable documented out of pocket costs of the Sponsor (or its 
representative) in complying with that request; and 

(s.) clause 27 (Sponsor co-operation); 

(t) clause 31 .1 (Confidentiality); 

(1,) clause 31 ,2(c) (Intellectual Property); 

(v) clause 32.1 (Sponsor indemnity); 

(w) clause 34.2 (Public statements), 

in each case, together with those other provisions of the Existing Agreement which 
are incidental to, and required in order to give effect to, the clauses referred to 
above and provided that, in the case of each of clauses 31 .1, 32.1 and 34.2, 
references therein to 'this Agreement' (being the Existing Agreement) will also 
include a reference to this Agreement. 



Information 

Each party agrees that: 

(X) the following shall be Confidential Information under and for the purposes of 
clause 31, 1 of the Existing Agreement (which, as noted in clause 4.1 above, 
will survive termination): 

(i) the terms and substance of this Agreement shall be the Confidential 
Information of each party; 

(ii) [all material provided by the Ministry in connection with the termination 
related discussions and negotiations (including during the 'without 
prejudice' negotiations conducted between the Ministry and the 
Sponsor, which the parties agree shall retain their character as such) 
shall be Confidential Information of the Minister; and 

(Hl) all material provided by the Sponsor in connection with the termination 
related discussions and negotiations (including during the 'without 
prejudice' negotiations conducted between the Ministry and the 
Sponsor, which the parties agree shall retain their character as such) 
shall be Confidential Information of the Sponsor which the Sponsor 
agrees to keep confidential to the parties to this Agreement; and] 

(y) it will at all times (including following termination of the Existing Agreement, 
and without limiting any other requirement or obligation imposed on the New 
School and/or its board of trustees under the Education Act 1989) ensure that 
security measures are in place that are consistent with best industry practice 
to safeguard all records, data and personal information relating to Students (or 
prospective Students) and their families and prevent any unauthorised use or 
disclosure of such records, data and personal information. 

Payments 

Payments 

(z) Each party acknowledges and agrees that: 

(i) subject to paragraph (a)(ii) below, the Minister is only required to make 
any payments that are due to be paid under the Existing Agreement up 
until the Termination Date provided that the Minister may (in the 
Minister's absolute discretion) deduct from any such payments any 
proportion of the payment that relates to any period of time after the 
Termination Date (The Ministry will provide notice to the Sponsor in 
advance of any proposal to make such a deduction); 

(ii) payment of the Termination Amount shall constitute a full discharge of 
the obligation to pay retentions previously made by or on behalf of the 
Minister under, or for the purposes of, the Existing Agreement and any 
retentions that may apply for the 2018 School Year; 

(iii) except for payments referred to in clause 5.1 (a)(i) above: 



(A) no party Will have any outstanding claim for payment against any 
other party under, or in relation to, the Existing Agreement; 

(B) 110 party will have any further payment obligations under, or iri 
relation to, the Existing Agreement; and 

(iv) except as expressly provided for in the remainder of this clause 5.1, no 
party has, or will have, any payment obligations to the other party under 
this Agreement. 

(aa) In consideration of the Sponsor agreeing to: 

(t) the termination provided for in this Agreement; and 

(ii) perform clause 5.1 (e) to (g) (inclusive) below; and 

(iii) do the things required of it under, as and when required by, the 
Disengagement Plan, 

the Minister agrees to pay the Sponsor the Termination Amount. 

(bb) The parties acknowledge that 

(I) the Termination Amount included in this Agreement has been 
determined on the basis that all of the things described in the 
Disengagement Plan will happen in the manner (including by the time) 
referred to the Disengagement Plan; and 

(ii) the Termination Amount may require adjustment under clause 5.2 if the 
other party to a contract described in the Disengagement Plan (not 
being the Sponsor or one of its Related Persons): 

(A) does not agree to (X) the contract being assigned to, or novated 
by, the board of trustees for the New School or the Ministry, or (y) 
the contract otherwise being replaced so that the Sponsor is 
relieved of its future liability under the existing contract; 

(B) requires the Sponsor to pay it a (reasonable) fee or other charge 
or to reimburse or contribute to its costs or expenses in 
connection with an assignment, novation or replacement of the 
kind referred to in (A) above and the Sponsor (as opposed to the 
Ministry, on behalf of the Sponsor) actually pays the relevant 
amount; 

(C) staff employed by the Sponsor do hot transfer to the Ministry 
payroll for the New School and the Sponsor must make a 
redundancy payment (provided that obligation already existed in 
the relevant employment contract at the time the Notice of 
Termination was issued and this can be demonstrated to the 
reasonable satisfaction of the Ministry). 

(cc) The Minister will pay the Termination Amount to a bank account nominated by 
the Sponsor within 20 Business Days of the date on which the Sponsor 



provides a valid tax invoice for the amount under the Goods and Services Tax 
Act 1985. The Sponsor may provide such a tax invoice at any time afterthe 
Completion Date, but not before then. 

(dd) The Sponsor agrees that if all or any part of the Termination Amount relates to 
a particular cost owed or that will in the future be owed by the Sponsor to a 
third party (including as provided for in the Disengagement Plan), then the 
Sponsor will apply that amount to pay or otherwise discharge the liability 
owing to that third party. 

(ee) The Sponsor undertakes to the Minister that, upon reasonable request by the 
Mlnistryi it will provide to the Ministry reasonable evidence in support of its 
compliance with the requirements of clause 5.1 (e), 

(ff) The Sponsor undertakes to the Minister that it will: 

(i) make all filings and payments that become due after the Execution Date 
in order for the Sponsor (as regards the affairs and operation of the 
School, including on account of the employment of staff) to comply with 
its tax and other equivalent obligations (including, without limitation, on 
account of GST, PAYE and ACC levies); and 

(ii) notify the Ministry (or the relevant branch or division of the Ministry) that 
the Sponsor will no longer be entitled to receive payments of any kind 
after (or that relate to a period 0ccurring after) the Termination Date (for 
example, a transport allowance); 

(iil) if the Sponsor does receive a payment from the Ministry after (or that 
relates to a period occurring after) the Termination Date, the Sponsor 
will promptly notify the Ministry that this has occurred and immediately 
return all amounts actually received by it; and 

(Iv) unless the Termination Amount has already been adjusted to reflect it, if 
the Sponsor sells any of its assets to the board of trustees of the New 
School for valuable consideration after the Termination Date, the 
Sponsor will promptly notify the Ministry that this has occurred and 
immediately pay to the Ministry an amount equal to the consideration 
received by it for those assets (For clarity, no amount will be payable 
under this paragraph if an asset owned by the Sponsor is gifted to the 
New School). 

For these purposes, the Sponsor agrees that, upon request by the Ministry, 
the Sponsor will provide the Ministry reasonable supporting evidence 
demonstrating its compliance (or otherwise) with this clause and the Ministry 
shall be entitled to appoint (at the Ministry's cost) a reputable independent 
person to conduct an audit (subject to customary terms for an audit of this 
general type and kind) of the Sponsor's affairs in order to verify whether or not 
the Sponsor has complied with its obligations under this clause. 

Payment adjustment 

(gg) If for any reason something contemplated by the Disengagement Plan does 
not occur or is not completed in the manner (including by the time) described 



in the Disengagement Plan then the parties will promptly after that has 
become apparent discuss with each other (for a period of not more than 10 
Business Days) what an appropriate response should be and provided that 
the Ministry has complied with the· requirements of clause 5.2(b) below, at the 
end of that period the Ministry will either: 

(I) confirm in writing to the Sponsor that the Ministry considers that no 
adjustment to the Termination Amount is required to reflect the change; 
or 

(ii) confirm in writing to the Sponsor the adjustment to the Termination 
Amount that the Ministry considers is required to appropriately reflect 
the change and the Termination Amount shall be adjusted accor:dlngly. 

(hh) When considering whether an adjustment is appropriate and the extent of any 
adjustment, the parties acknowledge and agree that: 

(i) the Ministry will act reasonably and expeditiously; 

(II) the Ministry will adopt the same approach and methodology it used prior 
to the Execution Date to determine the Termination Amount included in 
this Agreement; 

(iii) if the Sponsor or a Related Person will be paid or receive value 
{whether directly or indirectly) from, or otherwise be relieved of a future 
liability by, either the Ministry or the board of trustees of the New School 
In connection with the establishment and operation of the New School 
then the Sponsor should not be paid, receive value or be compensated 
for that thing under this Agreement; 

(iv) the Sponsor should not benefit from any failure by it to do, procure or 
enable the things it is responsible for under the Disengagement Plan or 
any failure to perform or comply with its obligations under this 
Agreement; and 

(v) no adjustment may be made after the Termination Amount has been 
paid under this Agreement. 

(ii) The parties acknowledge that this clause 5.2 may also apply so as to avoid 
the Minister giving a notice under clause 2.3(c) provided that the process 
under clause 2.3(c) shall prevail over anything to the contrary in this clause 
5.2. 

No further claims 

No further claims 

Release 

This Agreement is in full and final settlement of all Claims, whether or not known as 
at the Execution Date, which either party has or may have against the other party 
which in any way arise out of, relate to or are connected with the School, the 
Existing Agreement or this Agreement. 



No fault 

All Claims are forever released and discharged and neither party may commence 
(or continue) a proceeding against the other party, whether in court or any other 
forum or tribunal, which proceeding in any way arises out of, relates to, or is 
connected with a Claim. 

The parties acknowledge that this Agreement Is made without any admission of 
fault or liability by either party under or in respect of the Existing Agreement. 

Reinstatement 

Nothing in clause 6.1 or 6.2 shall apply if the Notice of Termination is reinstated by 
the Minister pursuant to clause 2.3. 

General 

Sponsor arrangements 

The Sponsor acknowledges and agrees that 

Ui) the arrangements that already exist between the Sponsor and other entities, 
individuals or organisations involved in the operation of the School were 
created and put in place by the Sponsor, and not at the request of the 
Ministry; and 

(l<.k) if there is any conflict or inconsistency between any of the arrangements that 
already exist between the Sponsor and any other entities, individuals or 
organisations involved in the operation of the School (whether or not known 
by, or disclosed to, the Ministry) and anything in this Agreement then this 
Agreement shall prevail. 

Public Announcements 

Without limltlng anything in clause O with respect to the survival of clause 34.2 
(Public S1atements) of the Existing Agreement, upon request by the Ministry, the 
Sponsor agrees to co-operate with the Minister and the Ministry in relation to the 
making of public statements and announcements in connection with the termination 
effected by this Agreement. 

Further assurances 

The Sponsor agrees to do all things reasonably required by the Minister or the 
Ministry to give effect to this Agreement. 

Administration of this Agreement by the Minister 

(II) The Minister may appoint any person to undertake the administration of this 
Agreement on the Minister's behalf and to do all things under this Agreement 
that are expressed or implied as able to be done by the Minister. 

(mm) It is expected that the Ministry (and Ministry officials) will assist the Minister in 
the administration of this Agreement_ 



(l"ln) In accordance with section 28 of the State Sector Act 1988, the Minister may 
also delegate the ability to enter into any variation to this Agreement on the 
Mtnister's behalf and to execute any written agreement required to be 
executed to enter into such variation. 

(oo) Any cha.nge to the person holding office as the Minister Will not affect any 
appointment previously made, unless such appointment is subsequently 
revoked. 

Entire agreement 

This Agreement and the Confidentiality Undertaking between the parties dated 
[insert date] 2018 make up the sole and entire understanding between the parties 
with respect to termination of the Existing Agreement and supersede all prior 
discussions, representations and understandings, whether in writing or oral. 

Severability and enforcement 

(pp) The obligations of the parties under this Agreement are several. 

(qq) A failure by a party to perform any obligation does not relieve the other party 
from any of its obligations under this Agreement. 

(rr) If any provision of this Agreement is invalid, illegal or unenforceable in any 
respect under any law, the validity, legality and enforceability of the other 
provisions will not be adversely affected in any way. 

Governing law and jurisdiction 

This Agreement is governed by, ,and is to be construed in accordance with1 the laws 
of New Zealand. 

Execution 
Executed as an agreement. 

SIGNED by The Minister of Education, ) 
acting in the name and on behalf ) 
of the Crown ) 

SIGNED by [The Sponsor]: 



Authorised Signatory/ Director Authorised Signatory/ Director 

Print Name Print Name 

Date Date 

in the presence of: 

Witness Signature 

Print Name 

Witness Occupation 

Place of residence 

By signing, we confirm that we have the authority to sign for [The Sponsor] and that all consents and 
approvals required under, and for the purposes of, its constitutive documents and the Companies Act 
199~ in connection with the entry into, execution and performance of this Agreement have been 
obtained and remain in full force and effect. 



Annexure 
Disengagement Plan 




